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N. B. The substitute bill contains language in item (5) of subsection (j),
§23405 establishing the methods whereby the results of tests on alcohol levels
can be placed in evidence by the prosecuting attorney. This language was
drawn from the court's opinion in the landmark case of State v. Baker (355
Pac 2d 806), a copy of which case is attached as an appendix to this report.




(
806  Wash.

[3] We emphasize the fact that Rule
42(b), quoted supra, provides that, when
more than one claim is presented in an ac-
tion, the court may dircct the entry of a
final judgment upon one or more claims, but
less than all, only upon (1) an express de-
termination that there is no just reason for
delay, and (2) an express direction for the
entry of judgment. If this is not done, the
order is interlocutory and cannot be re-
viewed on appeal therefrom, no matter what
designation the order carries. Huang v.
Young, 9 Cir.1953, 256 F.2d 159; Gallon
v. Lloyd-Thomas Co., 8 Cir.1933, 261 F.2d
26, and authoritics cited.

The rcason for the rule is obvious. As
stated by the United States Supreme Court,
it o

“% kx5 to reduce as far as
possible. the uncertainty and the haz-
“ard assumed by a litigant who either
doces or does not appeal from a judg-
ment of the character we have here.
It provides an opportunity for litigants
to obtain {rom the District Court a
clear statement of what that court is
intending  with reference to finality,
and if such a direction is denied, the
litigant can at least protect himself ac-
cordingly.”  Dickinson v. Pectrolcum
Conversion Corp., 1930, 338 U.S. 507,
512, 70 S.Ct. 322, 324, 94 L.Ed. 299.

[4] The order of January 5, 1939; docs
not mecet this criteria; for it fails to find
that “there is no just reason for delay.”

~ Much uncertainty will be eliminated, in
the protection of litigants’ appellate rights,
by the application of Rule 42(b) when
there is an interim disposition of “one or
more but less than all of the claims.”
(ltalics ours.) ’

Subsequent procecdings in this litiga-
tion fortify our conclusion that the order
of, January 5, 1959, was interlocutory and
not appralable.

Relying upon the order of January 5,
1939, plaintiff garnished defendant’s sal-
ary. Ilis present wife intervened in the
garnishment action.  The issues thus rais-
cd, together with the issue reserved for tri-

—
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al by the order of January 5, 1959, werey

tried together before Judge Douglas.

July 17, 1939, the court “affirmed” the
order of January 5, 1939, and incorporated
it in a decree that resolved all issucs in this
There has been no appeal from

Litigation.,
the decree of July 17, 1959,

This appcal should be dismissed for the

reasons sct forth.

1t is so ordered.

HILL, FINLEY, ROSELLINI and FOS-

TER, JJ., concur.

¢
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STATE of Washington, Respondent,
' V.
Charles E. BAKER, Appellant.
No. 35162.

Supreme Court of Washington,
In Bane.
Oct. 6, 1960.

Prosccution for negligent homicide as
result of fatal automobile accident. The
Superior Court, Pierce County, Frank Hale,
J., entered judgment of conviction and
defendant appealed.  The Supreme Cour,
Douworth, J., hield that results of breath

alyzer test were inadmissible because of @

failure to prove that defendant had noth

ing in mouth at time of test and that he .
had taken no food or drink within 15 mise

utes prior to taking test.

Judgment and sentence reversed and
case remanded for new trial,

Mallery and Iill, JJ., dissented. 4 ’
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element of State’s case must be proven be-
yond a reasonable doubt, that vne of the
clements which must be proven is that the
death of party was a proximate result of
defendant’s operation of automobile, that
it is not enough fur State to prove drunken-
ness or recklessness on defendant’s part
without proving that such was a proximate
cause of injury, together with instructions
defining proximate cause and recklessness,
necessarily included defendant’s theory that
there was no misconduct on his part or if
there was any misconduct then such was
not the proximate result of accident,

12. Automobliles ¢=356

In prosecution for negligent homicide
arising out of fatal automobile accident,
a jury question was presented as to whether
defendant was under the influence of intox-
icating liquor, and whether defendant drove
in a reckless manner. RCW 46.36.040.

———

Jacobs & Peters, Puyallup, for appellant.

John G. McCutcheon, Pros. Atty., Spirro
Damis, Schuyler J. Witt, Tacoma, for re-
spondent.

DONWORTH, Judge.

Appellant was charged by information
with the crime of negligent homicide under
RCW 46.56.040. The charging portion of
the information reads as follows:

“That the said Charles E. Baker in
the County of Pierce, in the State of
Washington, on or about the 13th day
of September, Nineteen Hundred and
Fifty-eight did then and there being
unlawfully and feloniously operate a
motor vehicle in a reckless manner with
disrcgard for the safety of others, and
while under the influence of or affected
by the use of intoxicating liquor, and
while so operating said vehicle and be-
ing in physical control thereof, did, as
a result of such negligent operation
strike and injure Ernest E. Eichhorn,
a human being, from which said in-
juries the said Ernest E. Eichhorn, did
on the 16th day of September, 1958,

Ay it ’
LA _
A g Ly
i e e Azt
¥
44

355 PABIPICQPORTER, 2d SERIES

die, contrary to the form of the statut

in such cases made, and provided, an

against the pea¢e and dignity of th

State of Washington.~ "~ ,

The facts giving rise to the above cha
may be brielly summarized as follows

On Saturday evening, Sc{:iembcr 13, 18
the opening night of the western Washi
ton fair in Puyallup, Washington, Em
E. Eichhorn, an officer of the Washing
state patrol, was directing traffic at the
tersection of Seventh avenue southeast
Meridian avenue, which is located appr
imately one block north of the fair groun
The intersection was lighted by a sin
mercury vapor light, and Officer Eichh
was wearing a light blue state patrol jac
with white threading in the material, wh
would reflect light.

Appellant was driving his automob
south along Meridian avenue on his w
to the fair grounds to pick up his w
who was employed at the fair. As
approached the intersection, Officer Ei
horn had just stopped the east-west traf
and the north-south traffic had commenc
to move. There is a conflict in the ¢
dence as to the precise manner in which t
accident occurred. However, as appella
passed through the intersection, his ¢
struck Officer Eichhorn, whose body w
flung through the air. It came to rest
front of a I'ord automobile which was tra
eling north on Meridian avenue and stopp
with its front wheel touching Officer Eic
horn’s body. Although it had been raini
shortly prior to the accident, the eviden
was conflicting as to whether or not it w:
raining at the time of the accident. T!
accident occurred a few minutes befu
cleven o'clock p. m.

Appellant admitted that he had consume
one slubby and four eight-ounce glasses ¢
beer between six o’clock p. m. and the tin
of the accident. He denied that he w:
then under the influence of, or affected by
intoxicating liquor. '

Shortly after the accident, appellant wa
taken in a patrol car by Officer Alfred [
Stewart of the state patrol to the polic
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station of the neighboring city of Sumner,
Washington. Officer Richard E. Mefierd
of the Summer police department put ap-
pellant through various physical observa-
tion tests for intoxication, and also admin-
istered a breathalyzer test, which appel-
lant took of his own volition.

Neither Officer Stewart nor Officer Mef-
ferd was able to form an opinion as to ap-
pellant’s sobricty from their physical ob-
servations of him, Ilowever, the result of
the breathalyzcer test indicated that appel-
lant had .185 per cent alcohol by weight in
his blood (185 milligrams in 100 cc. of
blood).

Appellant entered a plea of not guilty.
The case was tried to the court sitting with
a jury, At the close of the state’s case,
appellant moved to dismiss the case on the
ground that the state had failed to pro-
duce sufficient legally admissible evidence
to support a conviction. The motion was
denied. Appellant renewed his motion at
the close of all the cvidence and it was
again denied. The case was then submitted
to the jury, which returned a verdict of
gulty.  Appcllant’s motion in arrest of
judgment or, in the alternative, for a new
trial was denied, and judgment and sen-
tence was entered upon the verdict. This
appeal followed.

The case, in so far as it rclates to the
breathalyzer test, is one of first impression
in this state. Since the few cases that
have been cited to us from other jurisdic-
tions pertaining to breath-testing devices
do not cover the precise issucs that have
been raised here, we make no reference to
them.

There are twenty-one assignments of er-
ror, nine of which relate to the admissibility
in cvidence of the breathalyzer test result,
We shall first consider these nine assign-

ments. In order to understand the prob-
fems presented thereby, it is necessary to de-
scribe in some detail the nature of the
breathalyzer and its method of operation as
shown by the state’s evidence,

The breathalyzer is a machine designed
— to measure the amount of alcchol in the
‘ 355 P.2d—51%
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alveolar breath and is based upon the prin-
ciple that the ratio between the amu‘mnfbﬁ '

alcohol in the blood and the amount in the - "~
alvcolar breath from the lungs is a constant _«.

2100 to 1. 1In other words, the machine
analyzes a sample of breath to determipe ¢
the alcoholic content of the blood. At the
time of the trial of this casc, there were
twenty-three such machines in operation ‘in
the state of Washington.

To operate the machine, the subject blows
into the machine through a mouthpicce until
he has emptied his lungs in onc breath. The
machine is so designed that it traps only
the last 5214 cubic centimceters of air that
has been blown into it. This air is then
forced, by weight of a piston, through a test
ampoule containing a solution of sulphuric
acid and potassium dichromate. This test
solution has a yellow huc to it. As the
breath sample bubbles through the test
solution, the sulphuric acid extracts the
alcohol, if any, therefrom, and the potas-l
sium dichromate then changes the alcohol
to acetic acid, thereby causing the solution
to losc some of its original yellow color.
The greater the alcoholic content of the
breath sample, the greater will be the loss
in color of the test solution. By causing
a light to pass through the test ampoule and
through a standard ampoule containing the
same chemical solution as the test ampoule
(but throngh which no breath sample has
passed), tiie amount of the change in color
can be measurcd by photoelectric cells
which are connccted to a galvanometer.
By balancing the galvanometer, a reading
can be obtained from a gauge which has
been calibrated in terms of percentage of
alcohol in the blood.

It should be made clear at the outset that
appellant does not contend that results of
breathalyzer tests, in general, are not ad-
missible in evidence. He does contend that
four basic requirements must be shown by
the state before the results of such tesgs
may be admitted in evidence, to wit: (1)
That the machine was properly checked and
in proper working order at the time of
conducting the test; @) that the chemi-
cals employed were of the correet kind and
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componnded in l‘é proper projortions; (u
that the sebydet had nothing in his imouth
at the time of the test and that he had
taken no food or drink within fifteen min-
utes prior to taking the test; f@\f hat the
test be given by a qualified operator and in
the proper manner.

(1] The expert testimony introduced
by the state in this case pertaining to the
breathalyzer and its operation shows that
unless the above four requirements are
satisfied, the result of the test is wholly un-
relinble. We therefore hold that before the
result of a breathalyzer test can be ad-
mitted into evitl‘cnce. the state must pro-
duce prima facie evidence that each of the
four requirements listed above have been
complied with,

Appellant takes the position that the first
three requirements were not met in the in-
stant case. As to the first requirement, it
is contended that the machine was not prop-
erly checked, in that Lt. DeWitt Whitman
of the Washington state patrol did not use
a test thermometer to check the tempera-
ture of the breath chamber of the machine
during his periodic maintenance checks.
Along this same line, it is further contended
that Lt. Whitman failed to properly test
the machine because he did not use a test
thermometer to check the temperature of
the test ampoule.

Neither contention has any merit.  The
breath chamber is heated to a temperature
between forty-five to fifty degrees centi-
grade to prevent condensation. If con-
densation is present in the breath chamber,
there is a danger that the piston which com-
presses the air through the test ampoule will
stick and not operate properly.. The test
ampoule is heated to about sixty-five de-
grees centigrade so that it can rapidly oxi-
dize the alcohol in the breath sample.

Lt. Whitman testified that he was in
charge of the chemical testing program for
the state patrol, and that he had studied and
worked in that field since 1944, He said
that the breathalyzer came into existence
in 1955, and that he has been familiar with
its operation since that time. He per-
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formed maintenance checks.¢h the machine .
involved herein on July 171958, and on
November 14, 1958, and that on both occa-
sions he checked the chamber and ampoule
heat with the thermometer which is located
in the machine itself, and that the tempera-
tures were accurately recorded n cach in-
stance,

Appellant argues that the temperature
checks should have been made with a ther-
momcter other than the one used in the ma-
chine itself, as the machine thermometer
could be faulty.

Lt. Whitman testificd that the machine
thermometer was checked against a cali-
brated thermometer at the time the machine
was first obtained. In the absence of any
indication that the machine thermometer
was defective, we think the initial check
was sufficient to establish its probable ac-
curacy. 9 2 !

The evidence also discloses that both the
ampoule and the chamber heat may vary
somewhat without affecting the results of
the test. The chamber heat (45-50 degrees
centigrade) is marked on the thermometer
by a green area, and the ampoule heat (63
degrees centigrade) is designated by a red
mark. Lt. Whitman testified that if the
temperature of cither were substantially
higher or lower, the only possible result
would be a lower reading on the alcoholic
content gauge. Thus, appellant could not be
prejudiced even if the machine thermometer
were inaccurate as any error in temperature
would only result in his favor. t

Lt. Whitman was cross-examined on the
voir dire and, in the absence of the jury,
appellant’s counsel argued his objection to -
the witness’ testifying as to whether in his
opinion the machine had been properly -
checked and, also, argued a motion to strike
all evidence as to the breathalyzer. The *
trial court gave careful consideration to -
these motions and, after stating his reasons, .
denied them. - ¢ A

It is next contended that the state failed B
to satisfy the second basic requirement for
the admissibility of the breathalyzer tet |
in that the test ampoule used in the teg
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gi\'cn appellant was never checked to insure
that the chemicals therein were of the cor-
reet kind and compounded in the proper
proportions.

The anpoules are sealed glass containers
which are made and compounded Ly the
same company which makes the breath-
alyzer machine. The ampoule cannot be
tested as to chemical content without being
broken, and once it is broken it can no long-
er be used. Thus, it was impossible to
check the particular test ampoule that was
used in the test on appetlant. However, the
state’s evidence shows that the ampoules are
shipped from the manufacturer in batches
and cach batch has a control number, which
is stamped on cach and every ampoule in
that ‘particular batch. Every time a new
batch is reccived, Lt. Whitman spot checks
at least six ampoules from that particular
batch. During the course of his work, Lt.
Whitman has tested hundreds of ampoules
and has never found one which did not con-
tain what it was certified to contain.

" The fact that the scaled ampoules are de-
livered by the manufacturer of the breath-
alyzer machine for exclusive use in such
machine plus the additional fact of regular
spot checking of the ampoules is, in our
opinion, sufficient prima facie proof that the
chemicals in any one ampoule are of the
oroper kind and mixed to the proper pro-
portion.

© Appellant argues further that Lt. Whit-
man was not qualified to conduct spot
checks to determine the chemical contents
of the ampoules as he was not a chemist.

Lt. Whitman described the method of
spot checking as follows:

“I run, first, a check using known al-

" cohol samples. By using an cquilibrat-
ing device, I can then check this am-
“poule against a known alcohol solution
- and find out if the answer arrived at is
" the proper answer. If you arrive at the
proper answer, then there has to be the
" proper solution in this ampoule. I then
use, by another mecthod, Ly titration, I
titrate vnunst the potassium dichro-
- mate in this solution with a solution

which will reduce the potassiuni d:chro- -

mate.” . -

..

It is not contended that the methods of

testing ciployed by Lt. Whitman are im-
proper.,

Appellant did not produce a chem-

ist or other qualificd expert witness at the
trial to challenge the methods of testing

used by Lt. Whitman. The qualifications
which Lt. Whitman possessed, according to
his testimony, are that he is in charge of the
chemical testing program of the state pa-
trol; that he took a course in chemical test-
ing at Northwestern University Traffic In-
stitute; that since 1944 he has received ex-
tensive training in the ficld of chemical
testing from leading pathologists and tox-
icologists; and that he has done consider-
able independent study of his own.

Although Lt. Whitman is not a chemist,
he has had sufficient experience in the field
of chemical testing of the type involved in
this case to warrant the trial court’s allow-
ing him to testify Conccmmg his spot check~
ing of the ampoules.

' Il

Appellant contends the state failed : to
mect the third basic requirement in two re-
spects, 1o wit, (1) Officer Mefferd failed to
examine appellant’s mouth for the presence
of any foreign matter prior to giving him
the test; and (2) the police did not have
appellant under observation for fifteen min-
utes prior to giving him the test.

[2] Yrom our examination of the rec-
ord, we think that this contention is well
taken. The testimony of both Lt. Whitman
and Dr. Charles P. Larson, the state’s two
experts on the operation of the breathalyzer
machine, makes it clear that unless a sub-
ject’s mouth is free of all alcohol the test
result will be unrcliable. Their testimony
further establishes that the subject must be
kept under observation for at least fifteen
minutes to insure that he has not taken any-
thing alcoholic to drink durmg that period
and to allow any alcohol present in the
mouth to be absorbed by the skin. "

Officer Mefferd candidly admitted that he
did not cxamine appellant’s mouth before
giving him the test. There is evidence tend-
ing to show that appellant may have had an
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absorbent poultice and a packing impreg-
nated with a medicine (toothache drops)
containing alcohol in a cavity in his tooth at
the time he took the test.  Furthermore,
there is evidence tending {o show that ap-
pellant may bhave tiken some cough medi-
cine containing forty-five to forty-six per
cent alcohol by volume within fifteen min-
utes of the test.

Appellant testified that he took a drink of
cough medicine just before being brought
to the Sumner police station.  Officer Stew-
art testified that the trip to Sumner took
six to ten minutes, Officer Mefferd testified
that appeliant was in his presence at the
police station for eight to ten minutes.
Thus, under the state’s own evidence, ap-
pellant may have been given the test after
having been under observation for only
fourteen minutes. Although this is only one
minute less than the required ffteen-min-
ute minimum, the state is bound by its own
evidence to the effect that the minimum pe-
riod of delay must be fiftcen minutes.

This rule is recognized by Robert L.
Donigan, general counsel for the Traflic
Institute of Northwestern University, in
his work entitled “Chemical Tests and the
Law,” at page 173, where the author states:

“A breath test will only give an ac-
curate measure of the concentration of
alcohol in the circulating blood, if there
has been a lapse of at least 15 minutes
between the taking of the last drink
and the taking of the breath for anal-
ysis. During this 15-minute interval,
any alcoholic liquor remaining in the
mouth and throat or under a dental
plate will have been washed down by
saliva. Thercafter, the alcohol con-
centration of the breathed air (alveolar
breath) will reflect the alcohol concen-
tration of the blood circulating through
the lungs.” (First italics ours.)

Both Lt. Whitman and Dr. Larson testi-
fied at some length as to the reliability and
accuracy of breath-testing machines in gen-
eral. In addition, Dr. Larson, a physician
specializing in forensic pathology and a
leading authority on the subject of breath

e
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tests, described in great detail what variops -
percentages of alcohol by .weight in ‘the :
blood meant in tcrmérofﬁintoxicagion. His .*
testimony, if believed by the jury, could "+
leave no doubt that a reading of 185 on the -
breathialyzer would iundicate that the sub-
ject was very intoxicated. + 7

[3] We have no way of knowing wheth-
er the verdict of guilty stemmed from the
jury’s finding that, at the time of the acci-
dent, appellant was driving in a reckless
manner, or that he was then under the in-
flucnce of, or affected by, intoxicating lig-
uor, or that both of these facts were proven
beyond a reasonable doubt. Since the state
failed to satisfy the third requirement for
the admissibility of the breathalyzer test,
the admission of such test was error. In
view of the evidence in this case concerning
the reliability of breathalyzer tests and the
significance of a .185 reading, we are fur-
ther of the opinion that the error was prej-
udicial. Appellant is therefore entitled to
a new trial.

Since the case must be remanded for a
new trial, we think that it is proper to con-
sider certain other questions raised by ap-
peliant which are likely to arise again at the
new -trial.

Assignments of error Nos, 12, 13, 14, and
19 present issues concerning the nature and
extent of the questions that may be asked
of and answered by character witnesses,

It is urged that the trial court erred in
preventing the character witnesses called
by appellant from testifying concerning ap-
pellant’s reputation for being a good and
careful driver. <

[4] Appellant called five character wit-
nesses. The trial court permitted one of the
witnesses to testify as to appellant’s reputa-
tion as a good and careful driver, but re--
fused to permit the remaining four wit-
nesses to so testify, This was not error
The state did not attack appellant’s reputa
tion as a good and careful driver. There
fore, to permit the other four witnesses to
reiterate that which had already been testi-
ficd to by the one witness would be merely
repetitious and cumulative. The trial court,
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for sobricty was competent cvidcnce/,;for" '
them to consider in determining whether
or not he was guilty of the crime 'cha'ljged.’ .

in its discretion, properly limited such tes-
timony to a single witness.

(5] The trial court allowed appellant’s
character witnesses to testify as to his ex-
cellent reputation for sobricty and temper-
ance. llowever, the trial court refused to
let the witnesses answer the following ques-
tion : '

“‘Knowing the reputation of the de-
fendant for temperance, moderation
and sobriety, would you think it likely
that the defendant was under the in-
fluence of liquor at the time of the
accident P

Appellant claims his witnesses should
have been permitted to answer this ques-
tion and cites State v. Hooker, 1918, 99
Wash. 661, 170 P. 374, in support of his
position,

The Hooker case, supra, is no authority
for appellaut’s contention here. In that
case, the appellant, who had been charged
with the crime of larceny, testified in his
own defense. Certain impeaching witness-
es testified that they knew his reputation
for truth and veracity, and that it was bad.
The trial court then permitted the im-
peaching witnesses to testify, in substance,
that, from their knowledge of his reputa-
tion, they would not believe him under oath.
It was held that this was not error.

‘The question approved of in the HHooker
case, supra, related solely to the qualitics
of truth and veracity, and was designed to
impeach or support the credibility of a de-
fendant who testified as a witness in his
own behalf. The question involved in the
instant case gocs much further than a

- question designed to impeach or support

such a witness’ credibility. The question
here literally asks the character witness to

" express an opinion as to whether or not
" appellant is guilty of the very crime with

- which he is charged. Obviously, this gues-

. tion was solely within the province of the

jury and was not the proper subjcct of
either lay or expert opinion.

Appellant claims the trial court erred in

© refusing to instruct the jury that appel-

lant's good character and his reputation

Wash. 813

[6] As respondent points out, the evi-

dence introduced by appellant related only
to reputation and not to “good character.”
As stated in State v. Refsnes, 1942, 14
Wash.2d 569, 128 P.2d 773, 775:

“* % * There is a difference be-

tween character and reputation. Char-
acter is what a man is; that is, the
qualities which constitute the individ-
ual.  Reputotion is what people say of
him, * * 7,

[7] Thus, that portion of appellant’s re-
quested instruction relating to his good
character is erroncous because there was
no evidence in the case to support it. It
is not error to- refuse to give a requested
instruction unless it is correct in its en-
tirety. State v. Refsncs, supra.

Appellant claims that the trial court erred
in refusing to allow him to inquire of
Officer Riley Bryant, on cross-examination,
whether or not he was aware of any wit-
ness whose name was not endorsed on the
list of witnesses which were to be called
by the state.

[8] As the trial court noted in its rul-
ing, Officer Bryant was not appearing as a
representative of the state, but only as a
witness. Furthermore, he had previously
testified that he had not contacted any of
the witnesses. It would, therefore, appear
that he had no personal knowledge as to
the number or names of the witnesses. In
any cvent, the trial court’s ruling was prop-
er,

Appellant also points out that the driver
of the Ford automobile, in front of whose
car decedent’s body was thrown by the im-
pact, was never called as a witness nor was
his absence as such explained in any way by
the state. Bccause of this fact, appellant
contends that he was entitled to an instruc-
tion to the clfect that where the state fails,
without explanation, to call a witness who .
could testify to material facts, then the jury
can assume that such witness would have
testified adverscely to the state.

¢
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[9,10] The inference that
avatlable to a party and not called would
have testified adversely to such party ariscs
only where, under all the circumstances of
the case, such unexplained failure to call the
witnesses ereates a suspicion that there has
been a willful attempt to withhold compe-
tent testimony. Wright v. Safeway Stores,
Inc., 1941, 7 Wash.2d 341, 109 P.2d 542, 135
A.L.R. 1367. Appellant has made no show-
ing or contention that the testimony of any
witness was being willfully withheld who
could testify as to any material facts.

witnesses

By way of assignments of error Nos. 15,
16 and 17, it is contended that the trial court
erred in refusing to give appellant’s re-
‘quested instructions relating to his theory of
unavoidable accident and the corollary that
the negligence of appellant was not the,
proximate cause of the accident.

_[11] Appellant’s theory of the case was
that there was no misconduct on his part
or, if there were any misconduct on his
part, then such was not the proximate cause
of the accident. The trial court’s instruc-
tions Nos. 7, 8, 9, 10 and 12 adcquately cov-
ered appellant’s theory of the case. Instruc-
tion No. 7 points out that every element of
the state’s case must he proved beyond a
No. 8 instructs that one:
Gf the clements of the state’s case whicl
must be proved is that the death of Officer
Liichhorn must have been a proximate re-
sult of appellant’s operation of the automo-
bile. No. 9 cautions that it is not cnough
for the state to prove drunkenness or reck-'
lessticss on appellant’s part without aiso
proving that such was the proximate cause
of the accident. No. 10 then defines proxi-
mate causc for the jury.
recklessness for the jury.

reasonable doubt,

These five in-
structions necessarily include

The jury could not find’

appellant’s:
theory of the case.

him guilty unless there was misconduct’

(drunkenness or recklessness) on his part
as defined by the trial court and, further,

No. 12 defines:
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that such misconduct was the proxxmate .
cause of the accident. 5

Under assignments of crror Nos. 11 and
21, appellant argucs that without. the
breathalyzer test there was insufficient eve
dence to fitel that he was under the influs, |
ence of, or affccted by, intoxicants and, fur-,
ther, that there was insufficient evidence to,
find that he was driving in a reckless man-
ner.

[12] Woe do not agree as to either argu-
ment, the cvidence of the
breathalyzer test, there was still the admis-
sion of appellant that he had consumed one
stubby and four eight-ounce glasses of beer
on the cvening in question between the! :
hours of six and eleven p. m. In addition,
there was the testimony of Officer Bryant, -
who arrived at the scene a few minutes;
after the accident, that he was of the opin-
ion that appellant was then under the influs ;
ence of alcohol. This evidence is sufficient,’
to present to the jury the question of appcl-;
lant’s intoxication.

Excluding

. ol
With respect to appellant’s driving in a
reckless manner, the state’s cvidence in the:
case tended to show that appellant drove
through the intersection at a speed of thirty
to thirty-five miles an hour during very
crowded vehicnlar and  pedestrian traffier |
conditions and that his car swerved across!
the-center line of the highway and struck *
Officer Eichhorn with fatal results. We *I'¥
think this cvidence is clearly sufficient, if,
Lelieved by the jury, to support a ﬁndmg
of driving in a reckless manner, ,
. Because of the trial court’s error’in ad-rss
mitting in evidence the result of the breath: 3
alyzer test, the judgment and sentence iy
reversed, and the case is remanded. with
dircctions to grant appellant a new trial,

1 [
‘s .
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TWENTY FIRST GUAM LEGISLATURE APR 0391
FIRST REGULAR (1991) SESSION

Bill No. ol 8 (CD’?)

Introduced by: F.R

tos W
Manibusan

AN ACT TO REPEAL AND RE-ENACT SECTION
23405 OF PUBLIC LAW 20-35 RELATIVE TO
DRIVING WHILE UNDER THE INFLUENCE OF
ALCOHOL AND/OR DRUGS.

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF
GUAM:

Section 1. §23405 of Public Law 20-35 is hereby repealed and
re-enacted to read:
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"§ 23405. Driving while under the influence of
alcohol or drugs.

A. 1. It is unlawful for any person who is under the
influence of alcohol or any drug or under the combined
influence of alcohol and any drug, to drive or be in actual
or physical control of any vehicle.

2. It is unlawful for any person who has a 0.10
percent or more, by weight, of alcohol in his or her blood
to drive or be in actual or physical control of any vehicle.

3. A person convicted of violating provisions of
this Section shall be guilty of a misdemeanor. Upon
conviction of any violation of this Section, the person
convicted shall have his privilege to operate a motor
vehicle suspended by the Court for a period of not less
than ninety (90) days nor more than six (6) months
and/or shall have the vehicle impounded for the same
period of time as the privilege to operate a motor vehicle is
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suspended. The towing and impoundment of vehicles
pursuant to the provisions of this section shall be at the
expense of the person charged with the violation of the
provisions hereof, in addition to any fine and/or
restitution imposed and ordered by the Court. All
persons convicted of violating provisions of this Section
shall be sentenced to a minimum of forty-eight (48)
hours imprisonment in the custody of the Department of
Corrections or the Guam Police Department; provided,
however, that the court may waive the mandatory
minimum jail sentence for first time offenders and
impose other alternative sentencing. In addition to any
other sentence imposed, the Court shall impose a
monetary fine upon the offender and shall require
restitution be made to persons injured or for property
damaged.

4. Any person convicted of a first offense under
this Section shall have his privilege to drive suspended for
a minimum mandatory period but the Court may permit
the person a limited privilege to drive if driving is required
for that person to maintain his livelihood. Any person
convicted a second or subsequent time within a five (5)
year period of a violation of this Section shall have his
privilege to drive suspended for at least six (6) months
and no limited privilege to operate a motor vehicle shall be
given.

B. 1. It is unlawful for any person, while under the
influence of alcohol or any drug or under the combined
influence of alcohol and any drug to drive or be in actual
or physical control of any vehicle and, when so driving or
controlling, do any act forbidden by law or neglect any
duty imposed by law, in the driving or control of the
vehicle, which act or neglect proximately causes bodily
injury to any person other than the driver.
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2. It is unlawful for any person, while having 0.10
percent or more, by weight of alcohol, in his or her blood,
to drive or be in actual or physical control of a vehicle and,
when so driving, do any act forbidden by law or neglect
any duty imposed by law in the driving or control of the
vehicle, which act or neglect proximately causes bodily
injury to any person other than the driver.

In proving the person neglected any duty imposed
by law in the driving or control of the vehicle, it is not
necessary to prove that any specific section of the Guam
Code was violated.

3. A person convicted of violating Section B.1 or
B.2 shall be guilty of a felony of the third degree.

C. The fact that any person charged with violating any
of the above is or has been legally entitled to use alcohol or
any drug, shall not constitute a defense, against any
charge violating this Section.

D. Upon the trial of any criminal action, or preliminary
proceeding in a criminal action, arising out of acts alleged
to have been committed by any person (while driving or
being in control of a vehicle while under the influence of an
alcoholic beverage), the amount of alcohol in the person's
blood at the time a test, taken subsequent to the driving,
as shown by an analysis of that person's breath, blood, or
urine shall give rise to the following presumptions
affecting the burden of proof:

1.  If there was at that time less than 0.05 percent
by weight of alcohol in the person's blood, it shall be
presumed that the person was not under the influence of
alcohol beverage at the time of the alleged offense.
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2. If there was at that time 0.05 percent or more
but less than 0.10 percent by weight of alcohol in the
person’s blood, that fact shall not give rise to any
presumption that the person was or was not under the
influence of an alcoholic beverage, but the fact may be
considered with other competent evidence in determining
whether the person was under the influence of an
alcoholic beverage at the time of the alleged offense.

3. If there was at that time 0.10 percent or more
by weight of alcohol in the person's blood, it shall be
presumed that the person was under the influence of an
alcoholic beverage at the time of the alleged offense.

Percent by weight of alcohol in the blood shall be based
upon grams of alcohol per 100 milliliters of blood. This
subsection shall not be construed as limiting the
introduction of any other competent evidence bearing
upon the question whether the person ingested any
alcoholic beverage or was under the influence of an
alcoholic beverage at the time of the alleged offense.



