
N. B. The substitute bill contains language in item (5) of subsection (j), 

523405 establishing the methods whereby the results of tests on alcohol levels 

can be placed in evidence by the prosecuting attorney. This language was 

drawn from the court's opinion in the landmark case of State v. Baker (355 

Pac 2d 806), a copy of which case is attached as an appendix to this report. 
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[3] \Ve cmphasizc ti12 fact that  Iiule a l  by the order  o f  January 5 ,  1959, \very 
42(11), quotcd supra, provitlcs that,  \vlien tried togctlicr beforc Judgc D o t ~ ~ l a s .  '. 
morc than onc claim is prcscntctl i l l  all nc- July 17, 1959, t l ~ e  court "alfi 

firtnl jutlgmclit ul)o~i  one o r  rnorc clainls, 1)~lt it in a dccrcc tliat rcsolvcd (111 is:;ucs in this 
lcss t11;ui ;tll, oi l l y  U { ) O I I  (1) all cxllrc~ss tie- 1 i i 1  'l'llcrc 11:~s I,c.c~l 110 ;111pcal ir 
tcrnlination that  thcrc is 110 just rcasoll f o r  the dccrec of J l r l v  17, 1359. 
delayl and  (2) an express direction for  This  appeal sllou[d be dismissed for the 
entry of judgrncnt. I f  this is not done, the reasons set . 

ortlcr is il~tcrlocutory arid cannot bc rc- 
I t  is so ordered. 

victvcd 011 appeal thcrcfrorn, no matter what 
tlesivlation the order  carries. H u ~ g  v. FIILL, FINLEY, ROSELLINI and I; 
Yor~nz ,  9 Cir.1958, 256 1;.2tl 153; C;:~llorl TER, J J., concur. 
v. Lloyd-Tlio~nas Co., 8 Cir.l9jS, 261 F.2d 
2G, and authorities cited. 

T h c  rcason 'for the rule is obvious. 11s 

*r 

stAted by the United States Supreme Court, 
I ' -, 

i t  

" * * * is to rcduce as  f a r  a s  
possil)lc the t ~ ~ i c c r t a i ~ ~ t y  ;uid tlic 1 1 ; ~ ~ -  

a rd  assumcd by a litigant who cither STATE o f  Washington, Res 

docs o r  tlocs not nlq)c;~l from a juclg- v. 

mcnt of the ch;~ractcr  we  have here. Charles E. B A K E R ,  Appellant. 

' I t  provides an opportunity fo r  litiga11:s No.  35162. 

to obtain iroln the District Court a 
Suprc~uc  C o ~ ~ r t  o f  \Virsl~i~~gton, 

clcar statc~ncclt of what that  court is 
EII 1En11c. 

intcntling with rcfcrcrice to  finality, 
Oct. 6, 1:)f;O. 

and if such a dircction is dcnictl, thc 
litigant can a t  least protect I~itnsclf nc- 
cordin~ly."  I ~ i c k i ~ ~ s o ~ l  v. Pctrolculn Prosecution for  r~cgl igc~lt  homicide a 
COtlversiOn Col.l'.f l')j0? 33S result of fatal antoniol~ilc accident. 
512, 70 S.Ct. 322, 324, 94 L.Ed. 299. Superior  Court,  Pierce County, 

[4] ~h~ order of  January 5, 1959, docs J., entered jutljimcnt o f  con 

tlot ll,cct this for  it f a i l s  to firltl  ~ I c . f c ~ x l ; ~ n t  al)pc:llctl. T h c  Sr~prcmc C 
"there is no just for  delay." I )o~i~vor th ,  J., held that  results of breath- 

alyzcr test were iiladniissible because of 
, Much uncertainty will be eliniinntcd, in 

fai lure  to  prove that  defcnc!ant had noth. thc protection of litigants' appellate rights, 
by the  application of Rule 42(b) when irig in mouth a t  time o f  tcst and th 

there is a n  interim disposition of "one o r  had takcn no food o r  drink within l j  
utcs prior to  taking test. more but  lcss t l i a ~ z  all of the claims." 

(Ltalics ours.) Jutlgnlcnt and s c ~ l t c ~ l c e  reverse 
casc rernnndcd fur ncw trial. Subsequent proceedings in this l i t i ~ a -  

hIallery and I-Iill, JJ., dissented tion for t i fy our  conclusion that  the order 
o f ,  January 5 ,  1359, was interlocutory and 
pot appcnlable. . I .  Criminal  L a w  -388 

Relying upoli the orllcr o f  January 5 ,  * Dcforc r c ~ n l t s  of a brcnthnlyzcr testfu 
1959, plai~ltiff garnislled defendant's sal- clcterniining alcohol ill blootl arc adln 
ary. I I i s  prescnt wi fe  intcrvencd in the ill evidence, Statc  must produce prim 
g a r ~ i i s l ~ ~ ~ ~ c ~ ~ t  action. Tlic issues thus rais- evidence that  machine was propcrly c 



[anuarv 5 ,  1959, were 
: Jutlgc Douglas. 

court "aftir~ncd" the 
1953, and incorporated 
;olvcd (111 isstlcs in this 
, I ~ c c i ~  IIO ;il~l)cnl from 
19.59. 

I be di~ri l isscd f o r  the 

:OSEI.LINI a n d  1;OS- 

Ington, Respondent, 

v. 
ICER, Appellant. 

35 162. 

~legl igcnt  lion~icitlc as 
nloljile a c c i t l c ~ ~ t .  The 
cc County, F r a n k  IIale, 
nt of c o ~ ~ v i c t i o n  and 

Tlic  S u l ~ r c ~ n c  Court, 
that  results of brcath- 
admissible because of 
t dcfcndarlt hat1 noth- 
IC  of tcst ancl tha t  he 
ir dr ink within 15 min- 
test. 

s c n t e ~ ~ c e  reversed and 
cw trial. 

11, JJ., disscntcd. 

388 , 

f a  brcathnlyzcr test for 
in blood a r c  admissible 
ust protlttcc prilna facie 
I C  \\.:IS l roper ly  chcckcd 
king order  a t  tirnc of 

I I  STATE v. 
Cil~x :IS 3X 

conducting tcst, tl1;tt c h c n ~ i c ; ~ l s  cnrl~loycd 
ivcre of thc currcct kind and c~1n1)orrntlccl in 
prolJcr ~>ropor t io~ ls ,  that  sulrjcct hat1 nothing 
i n  his mouth a t  time of test and 11;itl t ;~l;c~l 
110 foocl o r  (11-ink \ v i t l l i ~ ~  15 I I I ~ I ~ I I ~ ( S  prior 
to t;~l\i~lg test, ;111t1 tll:~t tcst \v;ts ~ i ~ c n  I)y 
a qu;tlific.tl ullcriitur i l l  the  prol)cr I I I ; I I I I I ~ ~ .  

2. Crin~inal Law -388 
111 l ) roxc . t l t io~~ for  ~ivgl igcnt  hornicitlc, 

results of l~rc; l th;~lyzcr  test contlr~rtctl (111 

defendant wcre  i ~ ~ a d ~ n i s s i b l c  for  failure 
to prove that  dcfcntlant had nothing in 
nlor~th a t  timc of test ant1 that  hc hat1 t;tkvn 
no food o r  clri~rk 15 minutes prior to  tali- 
Ing tcst. 

I 

3. Criminal Law -1 189 
S i ~ l c c . & r ~ l ] r c ~ ~ ~ c  Court  had n o  n a y  of 

knowing whether verdict of guilty in pros- 
ecutio~i for  ~lcgl igcnt  ho~nicitlc s t c ~ n ~ n c d  
from jury's fintlillg that  a t  tinlc of a c c i t l c ~ ~ t  
defe~ltlant was  t l r ivi~lg in a reckless manner 
or that hc was  undcr influence of alcohol, 
arid Statc failed to  satisfy one of the re-' 
quire~ncnts ncccssnry for  ad~llissil~ility o f  
brc;~th;llyzcr tc,st, ;ttI111issio11 of s t~cl i  test 
n.as crroneuus ;111(1 dcfe11(1;111t was c ~ ~ t i t l e d  
to rlcw trial. RCW 36.56.010. 

4. Criminal Law -377 
111 ~ x o s c r u t i o ~ ~  for  11cgligc11t 1101nici(lc 

as result of f;lt;il ;~utoniol)ilc acciclc~~t ,  court 
prolwrly allowetl one character n i t ~ r c s s  t o  
testify as  to  t l c f c ~ ~ t l : l ~ ~ t ' s  reputation a s  a 
good and c:ircful tlrivcr I)ut not thc rc~nt i i~ l -  
ing four character  ~vitnesscs, where S ta te  
diti not attack tlcfcndat~t 's reputation a s  a 
good and careful driver. 

5. Criminal Law -459 
111 p r o s c c ~ ~ t i o n  for  ncgligcnt ho~nicitlc 

as result of fatal automobile a c c i d c ~ ~ t  ~ v h i l e  
defcntlnnt \v;is ;~llcgctlly untlcr the i ~ ~ l l r ~ c ~ ~ c c  
of liquor, \vhcrc trial court  allo\vctl tlc- 
fentlant's character \vitnesscs to  testify a s  
to his cxccllcnt reputation for  sobriety and  
temperance, court properly rcfusctl to  let 
such \vit~lcsscs ;ills\vcr clt~estior~ to thc  eclcct 
that l i n o ~ v i ~ ~ g  rcpt~t;ttion of defentl:int for  
tcunl~crar~cc woctltl J-ou t11i11k it likely th;lt 
dcfclltlnllt n.;ts t~rltl(,r i ~ ~ f l u k ~ i c c  of l ic lc~o~ :it 
time of ;tccitlent. -. - 
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6. Crimillai Law +814(12) /' a .  

111 prosccr~tic~n for  ~;cgl igcnt  l i o ~ l i i u d ~ ,  
whcrc evidcncc introtluccd by dcfc1141lt's . ' 
character  a- i tncsws rel;ltcd only to-defend-, 
a ~ i t ' s  rc~]u t ;~ t iun  an(l not to  his "good chnr- 
iictt.r", ~ ~ I I , I . ( ,  \\;IS 1 1 0  r r r o r  ill r c f r ~ s i r l ~  that ,  
1)t]rtio11 o f  (I(~~c11(1;11lt's rc ( l t~es tc~ l  i115tructio11. 
to clicct t l~; t t  jury c o ~ l ( l  ccrirsitlcr tlcfc~ltl- 
ant 's good char;icter and  his r c ~ ) ~ ~ t ; t t i o n  for  
sobricty. 

7. Criminal Law -830 
I t  is ~ ~ o t  c r ror  t o  refuse t o  give a 

rrcjrt~:stcd instruction unless it is correct in 
its cntircty. 

8. Witnesses -268(6) 
In  prclsccution f o r  ncgligcnt homicide 

where  police ofiicer was  appcaring a s  a; 
witness ant1 11;ttl previously tcstificd that  h e  
had not contacted a n y  of the  witncsscs,, 
there \\,as n o  c r ror  in refusing to allow of- 
ficcr's cross-esaririnntion a s  to  whcthcr  or,  
not h e  was an:ire of a n y  witncsscs whose 
names viere not e~ldorscd on the list of 
witncsscs which Ivcre t o  be called by tile 
st;itc.  

9. Criminal Law -317 
111ferc11cc that  a n.itncss available to, 

a party and  not calletl w,ould havc testified 
atlvcrsely to  s r~ch  party arises only whcrc, 
u~l t lcr  all c i r c c ~ ~ n s t a ~ l c c s  of case, s r ~ c l ~  all UII-  

csl)lai~lccl failurc t o  call witnesses cre;ttcs 
;i susp ic i t :~~  th:\t there has  been a \villful 
a t t cn l~) t  to  co~iccal  competent testinlony. 

10. Criminal Law -788 
I n  prosecution for  negligent homicide, 

mere fact that  tlrivcr of another  autonlo- 
bile was  ncvcr  callctl a s  a witness o r  Ilis 
absence explained tlitl not entitle defendant 
to  a n  instruction t o  the  effect tha t  where 
S ta tc  fails, without a n  explanation, t o  call a 

1vit11css u h o  coultl testify t o  n ~ a l c r i a l  facts 
jury c;un assume that  such v.ritness woul(l 
l ~ a v c  tcstificd atlvcrscly to  Statc, since there 
was  n o  sho\ving o r  contention that  testi- 
niony of aily w i t ~ ~ c s s  was  being willf~illy 
~vithhcltl. 

I I .  Auto~nobiles -357 
111 1)roscc11tion, f o r  ncgligcnt homicitle 

a s  r c s ~ ~ l t  o f  i;it;il ;~utnrnol)ile ;tccitlc~~t, 
cuurt's i t l \ t r t ~ c t i u ~ ~ s  to t l ~ c  eli'cct that cvcry 





form of thc statute 
and ~)rovided, and 

and digijity of the 
)11." 

,e to tlie aljovc cl~arge 
larizctl as follows: 

g, September 13, 1958, 
the western Washing- 
, Wasl~ington, Ernest 
er o f  tlie Waslii~igton 
ctillg traffic a t  the in- 
avcnuc sutitheast and 

ic11 is locatetl appros- 
th of the fair grounds. 
s lightetl by a siugle 
and Officer E i c h h o r ~ ~  

)lue state patrol jacket 
in the material, which 

,iving his automobile 
11 averule on his way 

to pick up his wife 
at the fair. As he 

rscction, Officer Eich- 
tl the east-west traftic, 
traflic h;td cornmenced 
a conflict in tlie evi- 

;e manner in which the 
IIowever, as appellarlt 

intersection, liis car 
lorn, whose body was 
r. I t  came to rest in 
?lobile which was trav- 
ian avenue and stopped 
touching Officer Eich- 
gli it had been raining 
accitlerlt, thc evidence 
whether or  not it was 
of  the accident. The 

r few minutes before 

1 that he had consumed 
eight-ounce glasses of 

lock p. m. and the time 
:e dcnicd that he  was 
ence of, o r  affected by, 

accident, appellant was 
.r by Olliccr Alfrcd I:. 
.c 1~;~trol  to thc pulice 

7' 
STATE v. 

Cite as 355 

station of thc ricigliborir~g city of S I I I ~ I I ~ . ~ ,  
It'ashington. Officer Richard I:. hIcficrd 
of the Suniner policc dcpartnlcnt put ap- 
pcll;~nt through various physical obscrva- 
ti011 tcsts for intosic;ttion, and also atln~in- 
istcrcd a brc . ;~ th;~l~zcr  tcst, which i~l)pcl- 
lant took of his own volition. 

Ncitllcr Ofiiccr Stcwart nor Ofticcr hIef- 
fcrd was ablc to form a n  opinion as to ap- 
pellant's sobriety f r o ~ n  thcir physical ob- 
servations of him. IIo\vcvcr, the rcsult of 
the brcath;tlyzcr tcst indicated that appcl- 
lant had .I85 per cent alcohol I J ~  wcight iti 
his blood (185 milligrams in 100 cc. of 
blood). 

Appellant entered a plea of not guilty. 
The case was tricd to thc co~ir t  sitting with 
a jury. At the close of thc state's casc, 
appellant movcd to tlisrniss the c;~se on thc 
ground that the state had failed to pro- 
duce suflicic~~t lcgally admissible evidcnce 
to support a conviction. The motion was 
denied. Appellant renewed his motion a t  
the close of all thc cvidcncc and it was 
again dcnicd. 'The cast was thcn s~~l)mittct l  
to thc jury, \vhich rcturnctl a verdict of 
guilty. Apprll;i~~t's motion in arrest of 
judgmcnt or, in thc alternative, for a new 
trial was dcnictl, ant1 judgment and sen- 
tc~~cc was c ~ ~ t c r c d  upon tlie verdict. This 
appcai followed. 

The casc, in so far  as it rclatcs to the 
brcathalyzcr tcst, is onc of first impression 
in this statc. Sincc thc few cases that 
have bccn citcd to us from othcr jurisclic- 
tions pertaining to breath-tcsting deviccs 
do not cover tlic precise issues that I I ~ I V C  
becn raised hcrc, we make no reference to 
them. 

There are twenty-one assignments of er- 
ror, nine of which rclatc to the admissibility 
in evidence of thc brcathalyzcr test rcsult. 
\Vc shall first considcr thcse nine assign- 
ments. In  order to understand the prob- 
lems prcscntcd thcrcby, it is necessary to dc- 
scribe in some dctail the nature of the 
breathalyzcr and its method of operation as 
show11 by t l ~ c  statc's evidc~icc. 

Tllc I)rci~tl~;~l!*zc~ is n ~n;tchi~~ct t lcsig~~cd 
. to mcasure the amount of alcohol in thc 

355 P.2d-511h 
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alvcolar brcnth and is 1);isc.d ul)on t h c  prln-' 
ciplc that thc ratio bctwcc.11 the arnh~ti t 'of ,  ' 
alcohol in tlic blood and thc amwnt ' in  the-- *, > .  

alvcolar breath from thc lungs is a constant . r * 
2100 to 1. 111 othcr words, thc machine ' 

an;~lyzcs a sar~il~lc of hrcath to tlctcrnlipe (' 

thc alcol~olic co~itcnt o f  the I~lootl. At the 
ti~ric of thc trial of this ci~sc, thcrc wcre 
twenty-tlircc srrch macl~i~ics in operation in 
the statc of L\Jashington. / 

T o  opcratc thc niachinc, the subject blows 
into the n~acli i~ic through a mouthpiccc until 
lic has cnlpticd his lungs in onc breath. T h e  
rn;ichine is so tlcsigncd that it traps o l~ ly  
thc last 521/2 cubic ccntimctcrs of air that 
has bcen blown into it. This air  is then 
forccd, by weight of a piston, through a tcst 
anipoulc containing a solution of sulphuric 
acid and pot;~ssium dichroniate. This test 
solution has a ycllow huc to it. As the 
brcath sample bubbles through the test 
solution, the sulphuric acid extracts the 
alcohol, if any, thcrcfronl, and the potas- 
sium dichromatc then changes the alcohol 
to acctic acid, thcrc1)y causil~g the solution 
to losc some of its original ycllow color. 
The grcatcr thc alcoholic content of the 
breath sample, the greater will be the loss 
in color of thc tcst solutio~l. Ry causir~g 
a light to p;*ss through thc test arnpoulc and 
through a stantlard anlpoule containing the 
sanic chc~nical solution as thc tcst ampoule 
(1)11t throl~gll 1vhic11 no breath sanll)lc l ~ a s  
l)assctl), t11c anloullt of  the change in color 
can bc measured by photoelectric cells 
which are conncctcd to a galvanometer. 
By I)ala~lci~lg the g:tlvano~nctcr, a rcading 
can bc ol)t;ti~~cd from a gaugc which has 
bccn calibrated in tcrms of percentage of 
alcohol in the blood. 

I t  shot~lti be made clcar a t  thc outset that 
appcllant docs not c o ~ ~ t c n d  t l ~ a t  results of 
hreathalyzcr tests, in gencral, a re  not ad- 
missible in evidcnce. H e  does contend that  
four basic requirements must be shown by 
thc statc bcforc the rcsults of such t eqs  
may be adnlittcd in evidcnce, to wit: (1) 
That  the machine was properly checked and 
in propcr \vol.king or+r a t  the tirnc of 
co~l t luc t i~~g t l ~ e  tcst ; @) that t l ~ c  cl lc~~ii-  
cals cnlpluyed wcrc of thc correct ki~id and 



prt)l.cr jlrqq I t r ~  i4~8is ; iG 
tfi:~t ~ h c  Iiiid t~ottiiu!; i r ~  his ~itoulh 
a1 thc tinw of the tc5t i1111l that he llad 
tnkcri IIO fnorl or {Iriilk ~t-il!;iri li i tcc~l milt- 
. ~ ~ t r s  ~l r ior  to t i tk i l t~  iltc tcst; &)l,itt the 
test 11c gi\,ct~ I)y a qrtaliiic.d opcr;itur a t ~ d  in 
tllc proper matlticr. 

(11 T!IC csprr t  tcslirta~rty ir~trotlt~ccrl 
by t l ~ c  statc in this cnsc p c r l n i t ~ i t ~ ~  to  [lie 
brcaihnlj.zcr n~lc! i ts  olrcr;rtic,~l sllows th:~t 
IIII~VSS tllu almvc four rcq~~ircrucr~ts  ate 
satislicrl, tlrc rcsult of t l ~ c  tcst is \\-holly tin- 
~ 1 1 1 .  \\'c llicrcfnrc hc~lal ~l tat  trcftrrc tlic 
rvsuit of a Irrcatlialytcr tcst can bc ad- 
mitted illto cvir!ctlce. the statc nirlst pro- 
duct prirrta facie evidctlcr that each of the 
four rcqtriscmcl~ts Iistcd aln~vc hart bccn 
eo~~i l~l ic t l  with. 

Appcllal~t tnkcs the pasitinn that tllc first 
thrrc rcrluircn~c~lts rvcrc not nlct ill thc in- 
stngrt casr. As to t1ic first r c r l t ~ i r r n ~ ~ t ~ t ,  it 
is cotitcndcr1 that thc rnnclri~~e was itvt pmp- 
crly chcckctl. in that I-t. Dc\17itt \\;hitman 
of tlic \\'asltingtort stntc patrol (lit1 not 11sc 
a IrsC tl~crnrnmctcr to  cllrck thc trlriprra- 
ttrrc of tllc 11rcatl1 c h i u l ~ l ~ ~ r  of tlrc ii~i~cliiiic 
tli~ring Iris pcrin~fic niairitcrtnrtcc daccks. 
Altu~g ~liis srltllc litrc, it is flrrt11t.r cr~rttt*tttlrtl 
tliitL rat. !\'hii~t~at~ fnilv~l tn ltrtq~rrly test 
tltc ti\aciiil~c I,cca~lsc kc dill rlnt rtsc a tcst 
tltrrniotnetcr to chcck thc tc~ilpcrattrrc of 
tliv L r s t  nrr~l~ol~lc. 

KcitI~cr cn r~ tc~~ t io l l  has ally ~ r ~ r r i t .  Tlic 
brcatl~ diamtcr is hcatcrl to a tcnlpcrattirc 
bct\vccn forty-five to fifty tlegrccs centi- 
gmdc to prevent contlci~sntiot~. If con- 
tlrtlsn tin11 i s  prcsctlt in tllc llrcnth clumbcr, 
thcrc is r dar~gcr [bat thc piston which colu- 
prusscs thc air t l~ ro~rgh  t i l t  tcst ari~pnalc will 
stick and not operatc propcrly. The tcst 
nml,oulc is t~catcd to  al~mtrt sixty-five dc- 
~ r c c s  ccntigmdc so that it can r:tpidly oxi- 
tlizc thc alcollol in thc treat11 samplc. 

Lt. Wl~itman tcstificd that f ~ c  \\-as in 
d ~ a r g c  of tlic chcmkal t c s t i l l~  prttgranl for 
tllc statc patrol, and that hc h:wl stutlictl nltd 
\rl*rkcrl it1 that 6clcl siaicc 1344. 1ic said 
111;it ilic 11rc:1tl1:11y~cr C ; ~ ~ I I C  i$iti> csistcttcc 
ill 1'155, :t~mcl t11:tt Iw II:IS IICCII  k~niilinr wit11 
i ts  opcraiimt s i~icc  111;tt titnc. 1Ic pcr- 

fr)rr~ir.~I t i ~ : ~ i ~ i t c ~ i ; ~ ~ i c e  c l i c c k ~ d h  the machine . 
in\-oIvccl Ilcrci11 clrr July L' 1958, and on 
Xorcml)cr 14, 1958, ail11 'tliai on botb occa- 
sious Ilc cllcckctl tltc cl~:intlcr al~tf :iipfille 
lil*:~t wit11 t fic tI icr ,?~v~r~rtcr  wliicl~ is l & i t d  
ill the ~ t i i i d ~ i t ~ c  itself, atld tli:tt thc tcniptra- 
tltrrs wcrc accurately rcconlcd i l l  chcl~ in- 
E ~ ~ I I C C .  

Appclliint a r p c s  tlrnt tllc tcmpcratlin 
cliccks sl~ould have bccri made with a thcr- 
monirtct othcr tIl:~n tltc onc USHI ill thc ma- 
cliit~c itscl F, as t11c ~nachinc thcrnlometer 
colllll I,c faulty, 

1.t. IVl~i ta~nn tcstifictl that the: madline, 
thcrrnomcter was chcckd against a cali- 
Ilratnl thermometer at tile time the machine 
was first obtained. In the absence of any 
iirtlic:rtio~l that  tile machine thcr~noinctct 
was ~Ivfcctivc, wc thirtk the initial chcck 
was snflieicnt to cstnblisll its probable ac- 
c1tl:lcy. 

hc i l  (45 
an thc tl 

I-- .,.-.--.. 

'I'lic cvidc~icc also discloscs that both the 
ampmtlc and the chamber heat may vary 
so~ncrvliat without aflccting the res~ilts of 
tllc twt. Tlic chanllcr -50 dcb~ccs 
c c ~ ~ l i ~ m ( l c )  is m:lrkcd hermamder 
I?)' :I grccft area, atid !LC , ~ ~ ~ ~ r ~ r l l c  heat (65 
t l ~ * ~ r r + c s  cc.t~ii~ra(le) is dcsigriatcd by a ral 
~ii:~rk.  1.t. Wliitn~nr~ tcstificd that if the 
trhtit~lrrntt~rc of cithcr tvcrc substantially 
I t i~ l i r r  or Iowcr, the only jossibie rcsult 
\vaul(l I)c a lowcr rcarlitil: on the atcoholie 
c ~ ~ I ~ ~ I . ~ I I  ~:tt:rllpc. 'l'latls, . ~ ~ r ~ r ~ f l ; ~ n t  could not be 
prt.j~alicc~l c v m  i f  tlic maelti~lc thcrmornctcr 
arcrc itlaccurate as any error in temperature 
~ttoi~lrl only result in his favor. 

oss-exam 
absence c 
:ucd his ( .. *. 

1.t. Wllitmart was e r  
94 

ined on th 
voir d i r t  and, in the i kf the jury 
;tl)pcllant's cot~nscl arg >hjcction 11 
thc witt~css' testifying as to wncthcr in hu 

all cvidcncc as to the 
trial cnlrrt gave careful consi 
thcsc motions and, after stating 
dcrlicrI them. . ' 

I t  is ncxt contended 
ti) satisfy the SCCO~ILI l~asic rq~iircrnmt for 
tlic ;itlu~issil)ility of tlic I~rciitlialytcr t& 
in that tile test 

.*I --. . . ." 
deration t~ 
his reams 



n 
STATE v. 
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checks o n  t h e  machine given apl)cll,u~t \\:IS ncvcr cliecLctl to  i ~ ~ s r ~ r c  
Jtlly 1, 1358, and  011 that tllc c1ic1111cals t h c r c ~ n  n c r c  uf the cor- 

and tliat on both occa- rcct h~rjd and con~pou~jt lcd ill the proper 
e chamber ant1 arnpc~ule 9 proportioils. 
,,llletcr u111cl1 1s loc,ttcd 

f # 
The :u~ll)c~tlc\ a r c  sc,~lctl g1.1 ,\ c o t ~ ~ . ~ i t l c r s  

f ,  ant1 tli'tt t h e  tcnipera- \!li~ch a re  111,tde anrl c o ~ ~ ~ l ~ o u ~ l t l c t l  18y tlic 
.ly recorded 111 each In- same conipally wli~cl l  mcthcs the brc'tth- 

alyzer machiltc. T h e  a n ~ p o u l e  c a n ~ ~ o t  be  
j tha t  t h e  temperature tcsted as  to  chemical content w ~ t h o u t  b e ~ n g  
been made wlth a thcr- broken, and once ~t is broken it can n o  long- 

I the onc used 111 the  ma- er be used. Thus ,  it  w a s  iniposs11)lc to  
c nlacliinc thermometer check the p.lrtlcular tcst ampoule tll,lt was  

uscd III the tc st oti , t l ) l ~  ll.tnt. IIowcbcr, thc  
state's c v i d c ~ ~ c c  s l ~ o w s  tltnt thc a~~l l rou lcs  a r c  stificd tha t  t h e '  ~ ~ i a c h i n e  

,-he,-kcd against  a Cali2 s l l l ~ ~ c d  f rom the  nianufacturer  in bntchcs 

r a t  the  t ime t h e  machine and each batch has  a control numbcr, wlilch 

I~ t h e  absence of any 1s stamped on each and evcry ampoule in 
that par t~cular  batch. Every  ttrnc a new e ~ n a c h i n e  thermoni 

tlllnk thc  i111ti,~1 c1 batch IS rcccivcd, Lt.  LVh~tn~nrl  spot checks 

:stablish ~ t s  pro1)ablc ac- at least six ' ~ n ~ p o u l e s  from that  p a r t ~ c t ~ l a r  
batch. During tlic coursc of his work, Lt.  
\\'hltrnan has tcstcd hundreds of ampoules so discloses t h a t  both the 

chamber h e a t  niay vary . and has ncvcr found one which did not con- 

t ; \ fCcct i~~g t h e  rcsults of  tam what it n a s  certified t o  contain. 

nibcr hea t  (45-50 degrees The fact  that  the  scaled ani~)oulcs  a r c  tlc- 
rked on  t h e  thermometer livered by the  manufacturer  of the breath- 
and the  ampoule heat  (65 alyzcr niaclline f o r  exclusive use in such 
c )  is r l c i t g ~ ~ ~ t t c t l  1)y a rcd rnach~nc plus the ,~t lc l~tron,~l  fact of rcg111,1r 
ni;tr~ tcstificd t h a t  i f  the spot ~ l icc l~~c~: :  o f  thc atnl)ouIrs 15, 111 o l ~ r  

c ~ t h c r  wcre  substantially op~nion, suflic~cnt firlir~cl facie proof that  the 
the  0111~ possible result chemicals 111 any  one anipotlle a r e  o f  the  

r reading o n  t h e  alcoho ?roper h ~ n d  and mixed to the propcr pro- 

IILIS, al)l)ellant could 11 port~on. 
f t h e  m a c h ~ n e  thermomc Appellant argues fur ther  that  Lt .  W l i ~ t -  
1s any e r r o r  i n  temper man was not qualified to conduct spot 
. in his  favor. checks to  dctcrmine the chcni~cal  c o n t c ~ ~ t s  

cross-examined on th bf  the an~por~lcs  a s  h e  was  not a chemist. 

1 the  absence of the  jur Lt. IVh~tman d c s c r ~ b c d  the method of 
,el a rgued  h i s  objectton spot check~ng a s  follows : 
~ f y ~ n g  a s  t o  whether  in "I run, first, a check using known al- 
~ c h ~ n e  had  been prop cohol samples. By using a n  cqul l~brat-  
0, argued a motion to strike . ' > +  ing device, I can then check this am- 
t o  t h e  breathalyzer. I- 

: poule against a known alcohol solution 
e ca re fu l  consideration to and find out if t h e  answer arrived a t  is  
id, a f t e r  s t a t ~ n g  his reasons, the proper allswer. If you arr ive a t  the  

propcr ansrver, thcn thcrc has to  bc tlie 
' 

Itendcd t h a t  t h e  s tate  f proper solut~ori ~n t h ~ s  ampoule. I then 
.colld I)asic rcquircmcnt for use, by anotlicr nictl~od, Ly t~ t rn t ion ,  I 
y o f  the  brcat11,tlyzcr test t~tratc  agdtnst the polasslum d~cl iro-  
t aInpouIe used in the test - 3 - mate in thts so lu t~on  w ~ t h  a so lu t~on  

.! 8 

f .  
i 

% 3 
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\ \ . l~ich will rctlr~cc the  potassium diihro- ,: 

111;~tc." . 
. - . .  

I t  is not cot l tc~~decl  tllat the h t t l l o d s  o f .  .. .-.. - 
tcstitlg cnil)ioycd 1)y Lt. Whitlnan a r c  im- ., 
13rol)c'r. h l ~ l ) t . l l ; ~ ~ c t  t l ic l  11ot protlucc ;i clicln- . . 

1st o r  othcr  clr~;tlilictl c spcr t  \vitl~css a t  t l ic, ,  
trial to  c l ~ ; ~ l l c ~ l g c  the ~net l iods of test ' ini  
usetl by Lt. Whitman.  T h e  qualifications 
wliicli Lt. \VIiitlnan possessed, according t o  
his testiniony, a r e  tha t  h e  is in charge o f  t h e  
chemical testing program of the state pa- 
trol ; that  lic took n course in chcmical tcst- 
ing a t  Nortli\vcstcrn University TrnClic In- 
s t i t r~ tc ;  tl l ;~t s i ~ l c c  19-1.1 11c 11;ts rcccivctl cx- 
t c~ ls ivc  t raining in the ficld of cl~cniical 
testing froill leading pathologists and tox- 
icologists; and tliat h c  has  done consider- 
able i~ldepcndent study of his own. , 

Altllough 12t. Whi tman is not a chcmist, 
h c  has  hat1 sufficient expcricl~ce in  the field 
of clic~nic;tl tcstiug of tlic tyl)e involved in 
this c;~cc: to w ; ~ r r a ~ l t  tlie trial court's allow- 
ing him to testify concerning his spot check- 
ilig of tlic an~poules. , .  , 

Al~l)cl l ;u~t  c o ~ i t c ~ ~ d s  tlic s ta te  failed . t o  
mect tlie third basic requirement in  t w o  re- 
spects, to  wit, ( I )  Officer hlcfferd failed t o  
c s a ~ n i ~ r c  al~lrcll;~nt 's riiouth for  the  presence 
of a11y f o r c i p ~  miittcr prior t o  giving him 
the tcs t ;  ;111tl (2) the policc did not have 
appellant under observatioll for  fifteen mixi- 
utcs prior t o  givirlg hinl the test. 

121 1;roln our  cxarnination of the  rec- 
ord, we  think that  this contention is w'ell 
takcn. T h e  testimony of both Lt. Whi tman 
atit1 Dr.  C l ~ a r l c s  P. Larson,  the  state's t w o  
experts on the operation of the breathalyzcr 
machine, makes it  clear that  unless a sub- 
jcct's mouth is f ree  o f  all alcohol the  test 
result will I)e utlrcliable. The i r  testimony 
ftlrtlicr establisl~es that  tlie subject must be 
kcpt under  obscr\ration f o r  a t  least fifteen 
minutes t o  insure tha t  h e  has not taken any- 
thing alcol~olic t o  dr ink du i ing  that  period 
and t o  allow a n y  alcohol present in the 
mouth t o  be absorbcd by the skin. . , 

Officcr hlcfferd candidly admitted that  he 
(lit1 not cs;lmine appellant's mouth before 
g i v i ~ i g  I l i~n the tcst. T h e r e  is evidcncc tcnd- 
ing  t o  show tliat appellant may have had a n  
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al)sorl)er~t puultice ant1 a packing impreg- tests, tlcscribetl in great M a i l  what variol~s - .;,, 
natcd with a ~ ~ l c d i c i ~ ~ e  (tootlt:~cltc drops) pcrcv~~tages of alcohol ,by .weight in 'the ?? 
co~~ta in ing  alcollul in a ca\.iti i l l  his tooth at  Mood incant in tcrnls-of iotoxica!ion. Hir .::i 
the tintc he took the tcst. l:urthcrntorc, testimony, if believed by the juty, couli '.. 

- i l c ~ a c a  LV JV LCJLIIJ. L S ~ ~ J  w a a  IIVL CILVI,  i: 

, 

. .' 

&,b=.kJ:r4;,ys: *.a;. ', thr re  is C V I ~ ~ ~ I I C C  t c r ~ t l ~ ~ ~ ~  :O sllow that ;t1)- Ic,tve no doubt that a rcatlillg of .185 on the -*.W;v$-'t ,.! ,'. d 

.% i)vll.i~~t may 11.1vc 1,thcll urtrlc couglt I I IC ' (~I-  I I I ~ . L ~ I I . I I ~ L C I  wot~ld i11~1ic:~t~ that tllc sub 
L' I . 1  C I I I ~  c o n t a i ~ ~ u ~ g  forty-five to forty-six per jcct was very i~l toxic~ted.  ' 

, . ce11t alcohol by volume w1th111 fifteen ~ I I I I -  . 1 . : - I F .  [3] W e  have no way of knowing wheth- 
utcs of the test. c r  the verdict of  guilty stemmed from the 

I hppell ,~nt tcst~ficd that he took a drink of jury's findlng that, a t  the time of the acci- 
cough t ~ l e c i ~ c ~ ~ ~ c  just before b e ~ n g  brought dent, ;tp~)ellant was driving in a reckless 
to the Sur l t~~cr  pollee s t ;~ t~ct l~ .  Oflicer Stciv- rll:lllllcr, or that he was thcti under the in- 
a r t  tcstrl~ctl tl~,tt t l ~ r  trip to Su~nuer  took flilc~lcc of,  or  nffcctcd by, i~~toxicat~ng Ilq- . 
S I X  to ten I ~ I I I L I ~ ~ .  Oniccr hIcftcrd tcst~ficd uor, or  that both of these facts were proven 
that appe l l a~~ t  was tn his presence a t  the beyond a reasonable doubt. Since the state 
pol~cc station for eight to ten minutes. failed to satisfy the third requirement for 

, , Thus, under the state's own evidence, ap- the adnliss~bil~ty of the breathalyzer tcst, 
pellailt may have been given the test after the ad~n i s s~on  of such test was error. In 
h a v ~ n g  beel~ under observation for only view of the evidence in this case concerning 
fourteen ~n~r t t~ te s .  Altltough t h ~ s  is only one the reliability of breathalyzer tests and the 
11lluute less than the r c q \ ~ ~ r c d  fifteen-~IIII- s ~ g n ~ f i c a ~ l c e  of a .I85 reading, we are fur- 
utc r n ~ ~ l i ~ ~ ~ u ~ u ,  the st ;~te ls bound I)y its own ther of the opi~lion that the error was prej- 
e v ~ t l ~ ~ ~ c c  to t l ~ e  effect that the mlltlnlrrm pe- udicial. Appellant is therefore entitled to 
riod of dclay rnt~st be fiftcett minutes. a new trial. 

,  hi^ rule is recogllizcd by ~ ~ b ~ ~ t  L. Si11ce the case nlust be remanded for a 

Donlgatl, counsel for the 'Yraflic IICW trial, we think that it is proper to con- 

I,lstltute o f  ~ ~ ~ t ~ ~ ~ ~ ~ ~ t ~ ~ ~  University, in sider certain other questions raised by ap- 

his work el l t l t lc t l  ~ ~ 1 ~ ~ , ~ i ~ ~ l  T~~~~ alld the pellant w111ch are l~kely to arise again at the p"@ i v i I,,lw," at  l).tgc 173, where t l ~ c  author statcs: 
43 0 4 ~ ~ 0  , i "A bre'ith test will only give an ac- A s s ~ g ~ ~ m e n t s  of error Nos, 12, 13, 14, and 

":a r" -9 $#?-.a curate lneasure of concel,tratlorl of 19 1)rescnt issues concer~tiag the nature and 
J 1 
,?.,,. . :i. Ef, I alcollol 111 the circulat~ng l~lood, if there o f  the questions that may be asked 

ze2;;+c ->pv .Li *>-. J?* has beell a I , ~ ~ ) ~ ~  o f  ( ~ t  ~ ~ * ~ , ~ t  15 nlillrltes of  answered by character witnesses* F.';,? -- , j i  ;\ +'$A. . . h- &r' %> a : , , bctwee~t the tak111g of the last dr111k I t  is urged that the trial court erred in 
,5-."t, : r. 

/' I y;.:-,.%! and the t a k ~ n g  of the breath for anal- preventing the character witnesses called 

c I$. , ;, ysis. D u r ~ n g  thls 15-m~nute interval, by appellant from testifying concerning ap- 
r 1 ,  . b.' 
&,. <: any alcollolic l ~ q r ~ o r  rcrnalnlrlg in the pcllattt's reputation for being a good and 
'Me Q 

4 r P ;  , mouth artd throat o r  under a dental careful driver. 
7, 3 % 23 

plate w ~ l l  have been washed down by ;:* ?*k .  
. Tw-.:y , e , ,  

[4] Appellant called five character wit- 
: )!,( sa l~va.  ThercLtftc.r, the alcohol con- nesses. ~ 1 , ~  trial court permitted one of the 

Y >%+ . T ce~ l t r a t~on  of the breotl~ed air (alveolar witnesses to testify as to appellant's reputa- q-? ; k *!;# breath) will reflect the alcohol coneen- tion as a good and careful driver, but re- $$ . :T .', , tration of the blood clrculatlng through fused to permit the remaining four wit- ,," @&+. ":r 9 the luncs." ( F ~ r s t  italics ours.) ,,,,,, c, 0 ,  c lCc:C. ,  Th:0 ..ran +rnc A,.,.. * 
:?-.-,' , - 

8, * " ' , 3  
,pk4:>-*c + 

Both Lt. Whitnlan ;~tltl Dr. Jarson tcsti- The state did not attack appellant's reputa- fz. 

T;z+".".' I ' 
fied a t  some length as to the rell;tbility a r ~ d  tion as a good and careful driver. There 1' 

, r.. 6 - *  F 
rj+-. T<T<::~:; ,-, *. 

accuracy o f  breath-testing ~nachrl~es in gen- fore, to permit the other four witnesses to j- 

$'j L .d <:<% 7 ..',.; er;~I.  In addition, Dr. I,:irso~~, a p l~ys~cian rc~tcra te  that which had already been testi- : 
h&*$.-;*v... -1 ; 3  

**> % . spcc in l i z~~~g  in f o r v ~ ~ s ~ c  ~),ttl~ology allti a fictl to by the one witness would be merely ' 

;;;,;I ::. , * * 4  l e a d ~ t ~ g  author~ty 011 the s t~l jcc t  of breath rci~ctitious and cu~nul,~tive. The t r~al  court, < , 
&xF:dP**, , r / *' * ;.- e - ?.-lSr'. *. . * :  - .,.> . f  

.. - . 
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cat detail what various in I ~ S  dtscrct~oii, propcrly limited srlch tcs- fo r  sol)ricty \ \as compctcnt cvidencepior - , 

hol by wclght in the I f  timony to a s111glc witness. them to consltlcr in tlctcrmiliillg whcthej- - 1 

, of irltoxication. His -. [s] The trial court a,loivcd Or was br ' l l ' f~ the crime charged. . ' 
:d by the jury, cotlld +'# .. - 

character witntbscs to testlfy as to his ex- [ 6 ]  As rcaponclcnt points out, t h e  evi- -- , * 
On the I I -  ~ C I I C C  i~~troducccl I)y ap~)cll,lnt related only ' 

illtl~c;itc t i n t  the sub- 
atcd. let the w~tncsscs answer the follow~llg qucs- As stated 111 State v. Refsnes, 1942, 14' 

' 
vay of knowing wheth- Wash 2tl 5G9, 125 P.2d 773, 775 : I I 

ilty stcmrncd from the " 'Kl~owiug t l ~ c  reputation of t l ~ c  tlc- " * * * l'hcrc IS a cl~fEcrence be- 
t tllc tlrlle of t he  acci- fendant for tc~~ll)crancc,  tnotlcr,lt~on twecn chart\ctcr and rcputat~on. Char- 
drtving in a reckless .: and sobriety, woilld you thlllk ~t l~kely acter IS what a rnan is; that is, the 
vas then under the in- - . that the defcr~tlant was under the ~ n -  q ~ ~ ~ l l ~ t i c s  wli~ch const~tute the individ- 
(1 by, il~toxicatlng liq- fluence of I ~ q r ~ o r  at the t l n ~ e  of the ual. Rrl)rlt.)tlon is what people say of I 

11csc f,lct> wcrc proven hlni. * * * I t .  

doubt. Since the  state I 

third rcquiremc"t f or 
rn~lttcd to answcr tills ~ L I C S -  quested instruction rel,ltillg to his good 1 

the breathalyzcr tcst, 
s State v. IIooker, 1915, 99 character IS errolieous because there was I 

.h test was error. In 70 P. 374, in su1)port o f  h1.s 110 evitlcnce in thc case to support it. I t  
in this case concerning ' . 

is not error to refuse to give a requested 
ithalyzer tests and the t r  I 

The Hooker case, supra, is no  authortty instruction unless it is correct in its en- 
I reading, we a re  fur- s contciitton here. In that t~ rc ty .  Stcite v. Refsncs, supra. l 
lat the error was prej- 
i therefore entitled to 

Il;tnt, who had I~cen ch;irgcd Appcllnnt claims that the trial court erred 1 
u ~ t h  the crlme o f  larceny, testified in his in to allow him to inquire of 

CCI taln ~rnpcach~ng wltness- Officer Rllcy Bryant, on cross-examination, 
I 
I 

st be ~cn'andcd for a at they kncw his rcputatlon w~lc t~ ,e r  or not hc was aware of any wit- 
iat it is proper to con- for truth and vcrac~ty, ant1 that it was bad. Ilcss wl,ose name not cndorscd on the 

I 
I 

ucstions raised by ap- I 

ly to arise agaln at  the 
I 

sses to testlfy, in substance, by the state. I 

that, from t l ~ c ~ r  I\tlowlctl~e of his re~tut~t -  
181 As tllc tl 1.11 court i~otccl in its rul- I 

or Nos. 12, 13, 14, and I I I O L  I~cllevc 1111ri ilndcr oath. ing, Oniccr ljryatlt was not ap l )ca r i~~g  as a I 

.crnlllg thc nature and I 

rcprcscl~t,lttvc of thc statc, but only as a , 
us that nlay be askcd The q~lcstlotl apl)rovctI of  in the IIookcr wittlcss. I;r~rtIicr~norc, lie had prcviously I 

zharactcr witnesses, atcd solely to the qtrLllrtlcs testified that hc had not contacted any of 
e trial court erred in rac~ty,  and was deslgr~cd to the w~ttlesscs. I t  would, therefore, appear 
~ c t e r  witnesses called ort the credlbtlity of a de- that he had no personal knowledge as to 
tifying concerning ap- , tified as a w~tness  in his tile number or  names of the wltncsses. I n  
or being a good and questton involved in the any cvcllt, thc tri,ll court's ruli~lg was prop- 

$ 

ed five character wit- impeach Or support Appellant also points out that the driver I 

-t permitted one of the 
redlbtllty. The qLlestlon of tllc ~ : ~ ~ d  automobllc, ill front of whose 
the character wttncss to car dcccdcnt's lIody was thrown by im- to appellant's reputa- 

areful driver, but re- 
n as whc t l l c r  O r  not pact, was never criIIcd as a wltness nor was 

the very with his abscrlce as cxplal~lcd ~n any way by I 
remaining four wit- 
This was not error, d. Obvlously, this Gues- the state. nccause of this fact, appellant 

ick appellant's reputa- 
the province the colltcnds tlIclt he was entltlcd to an instruc- 

t r e fu l  driver. ~ h ~ ~ ~ -  
the propcr subject of ti011 to the ~ f f c c t  that whcrc the state fails, 

her four witnesses t o e  without cxl,lnnat~o~i, to call a witness who 

ad already been testi- Appellant clal~ns the trlal court erred in coultl tcsttfy to nintcrr,il f,lcts, thcn the jury 

llcss woll]tl merely y that apllcl- can ~ ~ C I I I I I C *  that 511~11 \ V I ~ I ~ C ' S S  ~ ~ l l l d  have 
itlve. The  trial court, lant's good character and 111s rcplltntton tcstifcd advcrscly to the state. 

'> 1 -, - . 
:: 
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[9, 101 'The i ~ ~ f c r c ~ i c c  :li;~t \vit~icsscs tliat sr~ch misconduct 
av;~il;il)lc to a party atit1 r~o t  c:~lletl \vould causc of thc ;iccitlcnt. 
have testified atlverscly to st~cll 1)nrt)r arises Urlder ;tssiglllllcll~s of  c r r o r ' ~ o ~ .  11 all 
only where, under all thc circun~stances of  21, aI,pcllant argues that without. i 
tllc CtlSc, such uncsplaillctl f ;~il~lrc to c;lll the brcat~l;llyzcr test there was insuficient r 
\ V ~ ~ I I V S S ~ S  crc;tlt:s n suslhicio!~ tl1:kl 1 l l c . r ~  llas tlt.llct: 1,) fil l , l  1Il;,l I lc  w;is ,llltlcr the in  
Ijccn a \villful attcmpt to ~vit l~hold conipc- cncc o f ,  or ;Il'fcctc.d Ijy, illtosicnllts ,uld, 
tent testimony. Wright v. S a f c \ v a ~  Stores, tlicr, that there was insu 
IIIC., 1941, 7 Mrasli.2d 341, 109 P.Zd 542, 135 find that lie was driving 
A.L.R. 1367. Appellant has made 110 show- Iler. 
i ~ i g  or contention that tlie tcstirnony of any 

[12] W c  do not agree as to either a 
wi111css wits l ~ c i ~ ~ g  williully withlicltl who mcr~t. I?sclrrding tlic cvidcnce of 
could testify :is to any rnntcrial facts. 

I~rc.;rtli;~lyzcr test, thcre was still tlie ad 
By way of assigritncnts of  crror Nos. IS, siori of ;~l~pcll;i~it tliat lie had colisumcd 

16 and 17, it is contcndcd that tlic trial court stubby ant1 four cight-ounce glasses of 
erred in rcf~ls ing to give appcllnnt's re- on thc evening in qile 

'qucstctl instructions rclatillg to his tlicory of hours of six and elcvcn p. m. In addi 
~ulavoitl;~l)le accidcnt a~it l  tlic corollary tliat there was the testimony of Officer Br 
the ~ ~ c g l i g c t ~ c c  of appcll;~rit was not the, \rrlio arrived a t  thc scene a few mi 
prositn;lte cause of the accidcnt. aftcr the accident, that he was of the 

ion that appc1l;tnt was then under the 
, [ I l l  Apl)cllallt's tllcol-Y of  the case w;ls ,,ice o f  ;Ilcollol. This cvidcnce is su 

tllxt t1lc1-c no misconduct on his  part to present to thc jury thc question of 
or, i f  tlicrc wcre any miscot~tluct on his la l l t fs  illtoxication. 
I~:irt, thcn sncli was not the prosimatc cnusc \Z1ith rcspcct to appcllant's drivin 
of the ;lccitlc~~t. Tlic trial court's irlstruc- rccklcss nlanner, the state's cvidence 
tions Nos. 7, 8, 9, 10 and 12 adcquatcly cov- case tcntlcd to show that appellant drovo *= 

crcd ;il)pcllant's tlicory of  tlic case. Iristruc- through the intersection at  a speed o 
ti011 No. 7 l)oir~ts out tli;~t cvcry elc~ncnt of to  thirty-fivc miles an hour durin 
t l ~ c  st.ttc's C;ISC rr111st I J C  l ~ r o v ~ * ( l  I ~ t ~ j o r ~ t l  a cro\r.tlc(l vcl~ict~lar i111t1 pctlcstrian 
~-c;tso~l;tl,lc tloubt, No. 8 i ~ l s t r ~ ~ c t s  tlii~t one. cot~tlitio~ls and that his car swerved 
of the clc~ncrits of the state's casc \~hicl~h thc,ccntcr line of the highway and 
nlllst bc provctl is that the dc;lth of OfGcer Ofiicer Eicllllorn with fatal result 
ICiclrl~orn Inrrst liavc Lccn a proxim;~tc rc- tliir~k this cvitlcncc is clearly sum 
s111t of : ~ ~ ) ~ ) c l l ; l ~ ~ t ' s  operation of tlic i~uto~rlo- 1,clicvcd by the jury, to support 
tilc. No. 9 cautions that it is not c~iougll of dr iving in a 
for the st;ite to provc drunkcr~ncss or rcck-' 

Because of tlie trial 
Icssncss on appellant's part without also 
p r o v i ~ ~ g  that such was tlic prosinlate cause 

mitting in evidence the 

of thc accident. No. 10 thcn defincs proxi- 
alpzcr test,) the judgment and s 
reversed, and the case is ierna Inate cailsc for t l ~ c  jury. No, 12 dcfinbs 
directions to grant appellant a n I-ccklcss~icss for the jury. Tlicsc fivc in- 

structions ncccssarily include appellant's, WEAVER, C. J., and FINL 
theory of  thc casc. The jury coultl not fin? ROSEI,JIN], I;OSTER and 
him guilty unless thcre was misconduct' JJ., concur. I ,  

(tlrunkcnncss or  rccklcssncss) on his part ,, 

as defined by the trial court and, further,' R.IALT,ERY and EIILL, 

, ; ,  ' 

, I 

, . 
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AN ACT TO REPEAL AND RE-ENACT SECTION 
& 

23405 OF PUBLIC LAW 2 0 - 3 5  REIATrVE TO 
DRIVING WHILE UNDER THE INFLUENCE OF 
ALCOHOL AND/OR DRUGS. 

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF 
GUAM: 

Section 1. 523405 of Public Law 20-35 is hereby repealed and 
re-enacted to read: 

"§ 23405. Driving while under the influence of 
alcohol or drugs. 

A 1. It is unlawful for any person who is under the 
influence of alcohol or any drug or under the combined 
influence of alcohol and any drug, to drive or be in actual 
or physical control of any vehicle. 

2. It is unlawful for any person who has a 0.10 
percent or more, by weight, of alcohol in his or her blood 
to drive or be in actual or physical control of any vehicle. 

3. A person convicted of violating provisions of 
this Section shall be guilty of a misdemeanor. Upon 
conviction of any violation of this Section, the person 
convicted shall have his privilege to operate a motor 
vehicle suspended by the Court for a period of not less 
than ninety (90) days nor more than six (6) months 
and/or shall have the vehicle impounded for the same 

26 period of time as the privilege to operate a motor vehicle is 



suspended. The towing and impoundment of vehicles 
pursuant to the provisions of this section shall be at the 
expense of the person charged with the violation of the 
provisions hereof, in addition to any fine and/or 
restitution imposed and ordered by the Court. All 
persons convicted of violating provisions of this Section 
shall be sentenced to a minimum of forty-eight (48) 
hours imprisonment in the custody of the Department of 
Corrections or the Guam Police Department; provided, 
however, that the court may waive the mandatory 
minimum jail sentence for first time offenders and 
impose other alternative sentencing. In addition to any 
other sentence imposed, the Court shall impose a 
monetary fine upon the offender and shall require 
restitution be made to persons injured or for property 
damaged. 

4. Any person convicted of a first offense under 
this Section shall have his privilege to drive suspended for 
a minimum mandatory period but the Court may permit 
the person a limited privilege to drive if driving is required 
for that person to maintain his livelihood. Any person 
convicted a second or subsequent time within a five (5) 
year period of a violation of this Section shall have his 
privilege to drive suspended for at least six (6) months 
and no limited privilege to operate a motor vehicle shall be 
given. 

B. 1. It is unlawful for any person, while under the 
influence of alcohol or any drug or under the combined 
influence of alcohol and any drug to drive or be in actual 
or physical control of any vehicle and, when so driving or 
controlling, do any act forbidden by law or neglect any 
duty imposed by law, in the driving or control of the 
vehicle, which act or neglect proximately causes bodily 
injury to any person other than the driver. 



2. It is unlawfid for any person, while having 0.10 
percent or more, by weight of alcohol, in his or her blood, 
to drive or be in actual or physical control of a vehicle and, 
when so driving, do any act forbidden by law or neglect 
any duty imposed by law in the driving or control of the 
vehicle, which act or neglect proximately causes bodily 
injury to any person other than the driver. 

In proving the person neglected any duty imposed 
by law in the driving or control of the vehicle, it is not 
necessary to prove that any specific section of the Guam 
Code was violated. 

3. A person convicted of violating Section B. 1 or 
B.2 shall be gull@ of a felony of the third degree. 

C. The fact that any person charged with violating any 
of the above is or has been legally entitled to use alcohol or 
any drug, shall not constitute a defense, against any 
charge violating this Section. 

D. Upon the trial of any criminal action, or preliminary 
proceeding in a criminal action, arising out of acts alleged 
to have been committed by any person (while driving or 
being in control of a vehicle while under the influence of an 
alcoholic beverage), the amount of alcohol in the person's 
blood at the time a test, taken subsequent to the driving, 
as shown by an analysis of that person's breath, blood, or 
urine shall give rise to the following presumptions 
affecting the burden of proof: 

1. If there was at that time less than 0.05 percent 
by weight of alcohol in the person's blood, it shall be 
presumed that the person was not under the influence of 
alcohol beverage at the time of the alleged offense. 



2. If there was at that time 0.05 percent or more 
but less than 0.10 percent by weight of alcohol in the 
person's blood, that fact shall not give rise to any 
presumption that the person was or was not under the 
influence of an alcoholic beverage, but the fact may be 
considered with other competent evidence in determining 
whether the person was under the influence of an  
alcoholic beverage at the time of the alleged offense. 

3. If there was at that time 0.10 percent or more 
by weight of alcohol in the person's blood, it shall be 
presumed that the person was under the influence of an 
alcoholic beverage at the time of the alleged offense. 

Percent by weight of alcohol in the blood shall be based 
upon grams of alcohol per 100 milliliters of blood. This 
subsection shall not be construed as limiting the 
introduction of any other competent evidence bearing 
upon the question whether the person ingested any 
alcoholic beverage or was under the influence of an 
alcoholic beverage at the time of the alleged offense. 


